


















































Disclosure would inform consumers that referring parties have

incentives to recommend a particular lender. Since consumers retain the

option of choosing another lender when referral fees are used, disclosure is

likely to allow consumers to enjoy the benefits of referral fees while

insuring that they are informed about intermediaries' incentives, and

mitigating the types of concerns discussed above. Accordingly, disclosure is

likely to be preferable to a prohibition of referral fees.

Disclosure may induce consumers to search for a loan package against

which they can compare the terms offered by the referred lender. If, as we

discussed earlier, referral fees provide brokers and agents incentives to

recommend appropriate loan packages to the borrow<.:r, the benefit of

disclosures rna y be small. If, however, the fees sometimes lead brokers to

recommend lende·rs whose packages would not serve the consumer's best

interest, then disclosure may induce the consumer to obtain additional

information on the loans of the referred lenders and loans offered by other

lenders. This additional information may result in the consumer seeking a

more favorable loan package. Thus, if policy makers conclude that the

potential for harm caused by referral fees is present, then disclosure at the

time of referral might significantly reduce or eliminate these potential costs.

In weighing the desirability of disclosure, however, it is necessary to

compare the benefits of disclosure' to its costs. The potential costs are

twofold. First, there is the obvious direct cost of simply conveying the

information. Second, there IS the potential "chilling" effect on the usc of

referral fees caused by the stigma that may attach to disclosure.

Compulsory disclosure may suggest that accepting (or paying) referral fees is

somehow improper, which would discourage the practice. Consumers m3Y be
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induced to engage in unproductive search because of a mistaken belief that a

better loan package is available.

The timing and form of disclosure IS also important. Disclosure should

be made early enough in the loan application process so that consumers can

consider other loans. If the information is disclosed the day before the loan

is to be signed, for example, it is likely to be too late for consumers to

search for an alternative source of credit. Also, disclosure via a written

form is likely to ensure that consumers actually are put on notice of the

possible incentives facing the real estate agent rccommcnding particular

lenders.

VI. Concluding Remarks

Allowing the payment of referral fees may benefit consumers

significantly. Benefits may include lower search costs, increased information,

the increased use of innovative technologies, and lower prices for loan

packages. Some of these benefits may be foregone if HUD adopts only the

mortgage broker exemption. Real estate agents and other intermediaries may

be less inclined to offer potentially valuable services if referral fees are

proscr ibed.

HUD rna y wish 10 determine whether the characteristics of mortgage

markets are such that referral fees pose a significant risk of harm. As

discussed above, we do not believe that the3e markets are likely to prod uce

adverse effects for consumers if referral fees are allowed. If HLTD decides

that referral fees genera Ie both benefits and significant costs, however. it

may wish to consider whether alternativcs to a referral fee ban, such as

mand:ltory disclosure of a referral arrangement between lenders and



\.

interested intermediaries, would eliminate these costs while preserving the

benefits.
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